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Annual Meeting 


TIME: March 29, 30, 31, 1939. THE COURT OF APPEALS 
PLACE: Louisville, Kentucky. AND THE BAR ASSOCIATION 
The 1939 Annual Meeting of the The success and accomplishments 


Association will: be held in Louis- that have been achieved by your 
ville on March 29, 30, 31, 1939, with Bar Association is due in a large ex- 
all business meetings and social ‘ent to the om and ge an 
affai that it has received from the Court 
affairs at the Kentucky Hotel. Many ot Ainsun of Ranéiie. Gales a 


Sse ay at oe os by som Bar Organization Act of 1934 the 
utive ommittee and members Legislature provided for the pro- 


of the Louisville Bar Association in mulgation of rules for the Bar by 
the planning of this Convention and the Court of Appeals. Feeling that 
an outstanding program will be pre- the program would not be complete 
sented. The Bar of Kentucky is without a representative of the 
again indebted to the Louisville Bar (Court of Appeals speaking to the 
Association and its officers for their annual meeting an invitation was 
untiring co-operation with the Exec- extended to and accepted by the 
utive Committee in the planning of Honorable Gus Thomas, Chief Jus- 
this Convention. No effort has been tice of our Court of Appeals. We 
spared to make this meeting one of are informed that Judge Thomas has 
interest and value to everyone at- a number of important suggestions 
tending. and plans to present to the Conven- 
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Seated left to right: Judges W. H 


William H. Rees, Wesley V. Perry, J. 
Standing left to right: Charles K. 


tion and we urge that every member 
who possibly can should be present 
to hear him. 


THE FEDERAL JUDICIARY 
REPRESENTED ON THE 
PROGRAM 


We are pleased to announce that 
the Honorable H. Church Ford, 
United States District Judge for the 
Eastern District of Kentucky, will 
speak to the Convention. The sub- 
ject of Judge Ford’s address will be 
“More Expeditious Determination 
of Actions Under the New Federal 
Rules of Civil Procedure.” Many 
important changes have been made 
in practice and procedure before the 





PERSONNEL OF THE KENTUCKY COURT OF APPEALS 
Fulton, James W. 
W. Cammack 

O'Connell, 
Porter Simms, Osso W. Stanley, and Charles F. Creal; C. H. 


Alex L. Ratliff, Gus 


Thomas, 


Stites, 


Morris, N. 


Commissioners Charles H. 
Cheshire, Sergeant-At-Arms. 


Clerk ; 


United States District Courts by the 
newly adopted rules of practice 
which are uniform in District Courts 
throughout the United States, and 
forums and institutes have been held 
throughout the United States in an 
effort to bring these changes to the 
attention of the Bar. We, therefore, 
consider it a privilege to have the 
opportunity of hearing Judge Ford 
on this important subject. 


PRESIDENT OF AMERICAN 
BAR ASSOCIATION TO BE 
PRESENT 

For some years we have en- 
deavored to have the President of 
the American Bar Association speak 








31, 1939, Kentucky Hotel, Louisville 




















eo = ee eee VI 


we ie @ 












Ce sete mmeinisemnhonst 





KENTUCKY STATE BAR JOURNAL 








to the Kentucky Bar. Pricr engage- 
ments made many months in ad- 
vance prevented an acceptance of 
our invitations. This year the 
Honorable Frank J. Hogan of 
Washington, D. C., at considerable 
personal inconvenience has agreed 
to appear upon our program. Mr. 
Hogan is now in England but he has 
kindly consented to return in time 
to be in Kentucky with us on the 
occasion of our Convention. His 
principal address will be presented 
at the March 30th afternoon session 
at which time he will speak on the 
subject of “The Profession and the 
Public.” He will also be presented 
at the banquet and will deliver a 
short talk on “The Leadership and 
Independence of the American 
Lawyer.” Mr. Hogan is recognized 
as a lawyer of great ability. He has 
the reputation of being an excellent 
speaker and fhe Bar of this State 
should deem itself fortunate in hav- 
ing him with them for the annual 
meeting. 


FORMER PRESIDENT OF 
PENNSYLVANIA BAR TO 
SPEAK 


A committee of this Association 
while attending an informal confer- 
ence of State Bar Association Ex- 
ecutives at Columbus, Ohio, had the 
privilege of hearing and meeting 
Mr. Forest G. Moorhead, of Beaver, 
Pennsylvania, a former president of 
the Pennsylvania Bar Association. 
They were so impressed with the 
exceptionally interesting manner in 
which Mr. Moorhead spoke that 
they promptly urged that he be se- 
lected as the banquet speaker for 
this year’s Convention. He has 
agreed to come to Kentucky and 
speak to us. Those of the Kentucky 
Bar who have met Mr. Moorhead 
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HON. FOREST G. MOORHEAD 


Of Beaver, Penn. 


A former President of the Pennsylvania 
Bar Association who will be the banquet 
speaker at the forthcoming State Conven- 
tion. 


urge that you avail yourselves of 
the privilege of hearing him speak 
at the banquet. 


STAG SMOKER 


As usual, the outstanding social 
event will be the stag smoker to be 
presented at 9:00 o’clock, P. M. on 
March 29th, at the Kentucky Hotel. 
The Louisville Bar Association has 
accepted the responsibility for this 
smoker and from the plans that we 
now have before us it should be a 
gala occasion. Tom _ Ballantine, 
President of the Louisville Bar, has 
appointed a committee headed by 
George Hendon and they have gen- 
erously devoted considerable of 
their time in selecting a program for 
the smoker that will be pleasing to 
all who attend. This affair is for 
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the men only, and like smokers of 
the past years the program will in- 
clude music, dancers, a floor show, 
and refreshments. Nothing more 
need be said to those who have at- 
tended smokers in the past. Those 
of you who have not attended one 
of our smokers will best be con- 
vinced by attending this year’s 
affair. Admission by presentation 
of a card which will be issued at the 
registration desks. 


PROGRAM 


Space does not permit a detailed 
discussion of the many other speak- 
ers and events that will be presented 


at our meeting, but included among 
the array of speakers who will be 
heard are the following: 

Mr. Robert Hensley, Chief At- 
torney of the Unemployment Com- 
mission, Frankfort, will bring to you 
many important suggestions and in- 


formation concerning the Unem- 


ployment Compensation Act. 

Mr. Robert K. Cullen, of Elkhorn, 
Wisconsin, who has been employed 
by the Statutes Revision Committee 
and who has been engaged in this 
activity, with offices at Frankfort, 
for some months, will relate the im- 
portance of this work and its effect 
on every member of the Bar. 





KENTUCKY STATE BOARD OF BAR COMMISSIONERS AND OFFICERS 
Seated left to right: Commissioner J. R. White, Glasgow; ag Samuel M. Rosenstein, Frank- 


fort; President Leonard 
missioner B. N. Gordon, 


. Crawford, Newport; Vice-President L. 
adisonville ; Treasurer C. Hill Cheshire, Frankfort. 


Alexander, Paducah; Com- 


Standing left to right: Commissioners Charles S$. Adams, Covington; T. B. McGregor, Frank- 
fort; Francis M. Burke, Pikeville; Joseph T. O'Neal, Louisville; C. C. Duncan, Monticello; Henry 


Jackson, Danville. 
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Mr. Harry B. Mackoy, Covington, 
one of the members of the Court of 
Appeals Docket Committee. This 
Committee has been very active. 
Any suggestions that it may have to 
offer will merit the undivided at- 
tention of the Convention. 

Mr. Frank M. Drake, of Louis- 
ville, member of the House of Dele- 
gates of the American Bar Associa- 
tion. Much has been written and 
said about the activities of this or- 
ganization and we are privileged to 
hear a discussion of it by this 
speaker. 


ANNUAL BANQUET AND 
DANCE 


Our annual banquet and dance 
will be given at 7:30 P. M. on 
Thursday, March 30th, in the Ball 
Room of the Kentucky Hotel. The 
speakers on this occasion will be 
Mr. Frank J. Hogan, President of 
the American Bar Association, and 
Mr. Forest G. Moorhead, Beaver, 
Pennsylvania. We are sure that the 
addresses to be delivered on this oc- 
casion will be of interest not only 
to the lawyers but also to the ladies 
in attendance. The dance will im- 
mediately follow the banquet ad- 
dresses. Tables for groups of four 
or more will be reserved upon ap- 
plication made to Mr. Turner 
Milam, Assistant Manager of the 
Kentucky Hotel. Only a limited 
number can be served at the ban- 
quet and it is the suggestion of the 
Executive Committee that if you 
plan to attend the banquet and 
dance that you make your reserva- 
tions early. All reservations must 
be made by 3:00 o’clock, P. M. the 
day of the banquet and tickets will 
be on sale at the registration desks 
in the lobby of the Kentucky Hotel 
until that hour. 


REGISTRATION DESKS 


Registration desks will appear on 
both the main floor and the ball room 
floor of the Kentucky Hotel. No 
charge is made for registration and 
it is important for our records that 
we know what lawyers are attend- 
ing the Convention. In registering, 
it is suggested that you advise the 
person in charge of the registration 
desk the place where you are stay- 
ing in order that all telephone calls, 
letters, and telegrams may promptly 
be brought to your attention. The 
hours for registration will be from 
7:00 P. M., March 29th, to 9:00 
P. M. of that date and from 8:30 
A. M., March 30th, to 5:00 P. M. on 
that date. Tickets for admission to 
the smoker and to the banquet can 
be secured only at the registration 
desks. 

HOTEL FACILITIES 

The Kentucky Hotel, the Conven- 
tion headquarters, has 400 rooms 
with single rates ranging from 
$2.50 to $4.00. The Watterson 
Hotel, almost across the street, has 
250 rooms; the Seelbach Hotel, 
within one block of the Kentucky 
Hotel, has 500 rooms; the Brown 
Hotel, which is three blocks from 
the Convention headquarters, has 
700 rooms. In order that you may 
be more comfortably served, we 
urge, if you are planning on attend- 
ing the Convention, that you make 
your reservations as early as possi- 
ble. The office of the Secretary will 
make hotel reservations for you at 
any hotel that you may desire, upon 
request. 

PARKING AND GARAGE 
FACILITIES 
Within a radius of two blocks 


from the Kentucky Hotel there are 
a number of parking lots and 
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garages and your automobile can be 
parked at any of these for a very 
reasonable charge. 


THE LAW SCHOOL ALUMNI 
AFFAIRS 

The members of the various law 
school alumni associations are urged 
to communicate with the President 
of your Association and arrange a 
luncheon or breakfast during the 
period of the Convention. Several 
of these affairs were held in 1938 
and were well attended. 

The Alumni of the University of 
Louisville Law School will hold a din- 
ner meeting in Louisville during the 


meeting of the State Bar Association. 
Further details concerning the time 
and place will be sent to each alumnus 
prior to March 29th. 


The Jefferson Alumni Association, 
an association of the alumni of the 
Jefferson Law School, will hold its 
first meeting following its organiza- 
tion last September, at the Kentucky 
Hotel, March 29th. A banquet and 
other entertainment has been provided 
for. The officers of the association 
are: Thos. Young, president; Carl 
Richards and Ralph Logan, vice- 
presidents; Rollin Gibbs, secretary; 
Laura E. Miller, hostess; Allan Dodd, 





From left to right: 
Hon. Frank M. Drake, 


and Mr. 


~~ Annual Meeting, March 29, 30, and 31, 1939, Kentucky Hotel, Louisville 


Judge Richard Stoll, Lexington; Hon. Harry B. Mackoy, Covington; and 
Louisville. 
udge Stoll and Mr. Mackoy are members of the Court of Appeals Docket Committee ; Mr. Mackoy 


Drake are Kentucky Delegates to the House of Delegates of the American Bar Association. 
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treasurer; and, Arthur Smith, ser- 
geant-at-arms. Mr. Rollin Gibbs, 
316 Kentucky Home Life Building, 
Louisville, Telephone WAbash 3716, 
will be glad to furnish information 
and details regarding the March 29th 
meeting. 


SYNOPSES OF REPORTS 

Below will be found synopses of 
certain committee reports. The fuil 
reports of these committees and al! 
other committees will be printed in 
the bound Proceedings of the 1939 
Annual Meeting. The synopses are 
presented in order that the mem- 
bers may in advance of the Conven- 
tion have before them the recom- 
mendations that will be made by the 
committees and upon which the As- 
sociation will be asked to take 
affirmative action. Should you de- 
sire specific information in advance 
of the Convention on some phase 
of the committee reports please 
make such requests to the office of 
the Secretary. 





Synopsis of Report of Committee 
On Unauthorized Practice 
of Law 

This Committee, headed by Mr. 
James Garnett, Jr., of Louisville, has 
been very active since the last Con- 
vention. Every complaint that has 
been received either by the State 
Association or by individual mem- 
bers of the Committee has been in- 
vestigated thoroughly and action 
has been taken in every case that 
warranted further proceedings. The 
Committee has endeavored to have 
the State Bar inform them of the 
situations that warranted investiga- 
tion. Not many complaints have 
been received. An interesting and 
important suit was commenced as 
a result of the work of this Com- 
mittee in the Jefferson Circuit Court 
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HON. MAC SWINFORD 


Judge United States District Court. 

The creation of a new Federal District 
to be presided over exclusively by Judge 
Swinford is now being seriously advocated. 


on the activities of title and trust 
companies. Conferences have been 
held by this Committee with the 
Louisville Housing Commission. 
The Committee in its report has at- 
tached a number of exhibits and in 
conclusion has recommended as fol- 
lows: 


1. That a continued investigation, 
and prosecution if necessary, be had 
relative to the complaints of attor- 
neys soliciting claims for refund of 
taxes paid under the Kerr-Smith To- 
bacco Act. 

2. That the investigation relating 
to the Mt. Vernon Bar be prose- 
cuted vigorously and suitable prose- 
cution be instituted to remedy the 
situation. 


3. That the future committees 
continue to correspond with similar 
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HON. H. CHURCH FORD 


U. S. District Judge Easiern District 


of Kentucky. 

Judge Ford will address the State Con- 
vention on ‘‘More Expeditious Determi- 
nation of Action Under the New Federal 
Rules of Civil Procedure."’ 


committees of our sister organiza- 
tions in order that useful informa- 
tion might be had. 


4. That future committees be 
composed of one member from each 
appellate district. 


Synopsis of Report of Special Com- 
mittee on Practice and Procedure 
In the Court of Appeals, En- 
titled “Docket Committee” 


The report of this Committee 
briefly outlined what had been done 
since its appointment, which was 
pursuant to a resolution passed by 
the State Bar Association at its 1938 
meeting. These accomplishments, 


which have been with the co-opera- 
tion and approval of the Court of 
Appeals, consist of (1) the revision 
of the rules of the Court, as now 
published in its docket; (2) the 
preparation of a new index system, 
whereby appeais are numbered and 
a record of their status more eff- 
ciently kept; and (3) the taking of 
steps to furnish filing facilities for 
preservation of records of the Court. 


The Committee likewise reviewed 
certain proposed changes which it 
had investigated and recommended, 
including a suggestion for legisla- 
tion to provide a law clerk for each 
Judge and Commissioner of the 
Court of Appeals, such clerk to 
possess the qualifications to render 
real assistance in the handling of 
cases. The principal part of the 
Committee’s report, however, was 
devoted to the subject of confirming, 
or granting, the rule-making power 
to the Court of Appeals by the Gen- 
eral Assembly. It was pointed out 
that the adoption of the new Rules 
of Civil Procedure in the Federal 
Courts had greatly aroused interest 
in this question, and for that rea- 
son a study of the matter had been 
undertaken. 


The Committee stated that its in- 
vestigations showed that for many 
years there had been attempts to 
confirm or grant such a power to the 
courts by constitution or statute, 


although in some instances the 
Courts had asserted an inherent 
power to make rules. In England 


the practice and procedure had al- 
ways been regulated by the courts, 
whereas the prevailing custom in 
this country had until recently been 
to prescribe rules through legisla- 
tive enactment. 


The history of the movement in 
the United States was then traced 
by the Committee. The action taken 
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by the American Bar Association 
and leaders of the Bar was fully dis- 
cussed and opinions of eminent 
lawyers quoted. FEarlier studies 
made by the Efficiency Commission 
of Kentucky and by Mr. W. W. 
Crawford, of Louisville, were re- 
ferred to. The Committee likewise 
stated that it had made an examina- 
tion in some fifteen other states, 
where such power was being exer- 
cised. 

Special attention had been given 
to the situation existing in Ken- 
tucky, where the law has been dis- 
cussed and defined in a number of 
cases, particularly in the last two 
and a half years. In those opinions 
the inherent power of the Court of 
Appeals is recognized, but at the 
same time the Court desires legis- 
lative co-operation. 

In conclusion the Committee re- 
quested that it be authorized to take 
such steps as may be proper and 
necessary to carry out the recom- 
mendations contained in its report 
within the earliest possible time. A 
resolution to that effect was unani- 
mously passed by the Board. 


Synopsis of Report of Committee 
On Legal Education and Admis- 
sion to the Bar 

This Committee has as its Chair- 
man Mr. David R. Castleman, Jr., 
of Louisville, Kentucky. The Com- 
mittee, pursuant to the resolution 
adopted at the 1938 Conventions, has 
taken active steps with reference to 
the proposal to require two years of 
study in an accredited college and 
three years in an approved law 
school as a prerequisite to taking 
the Bar examination. The Com- 
mittee requested and secured a hearing 
before the Court of Appeals at Frank- 
fort on December 13, 1938, at which 
proponents and opponents of the 


proposed change in requirements 
were heard. The matter is now 
pending before the Court. This 
Committee has been very active. 


Synopsis of Report of Committee 
On Co-operation with the 
American Law Institute 


The report reviewed the progress 
that had been made in the restate- 
ment of various subjects and con- 
tained the announcement that the 
University of Kentucky had appro- 
priated $1,000.00 for the annotations 
to the restatements, the work to be 
done by the Law School, employing, 
as far as possible competent student 
assistants. The first subjects that 
will be dealt with are torts and con- 
flict of laws. The annotation to the 
restatement of the law of torts will 
be under the supervision of Profes- 
sor A. H. Eblen and the annotation 
to the conflict of laws will be under 
the supervision of Professor Frank 
H. Randall. 

The report recalled that the sub- 
ject “Contracts” had been annotated 
with Kentucky Decisions by Pro- 
fessor Frank Murray and is avail- 
able to the Bar at a small cost. 

The report concludes with the an- 
nouncement that all members of the 
Bar are urged to visit the American 
Law Institute in Washington, D. C., 
on May I1Ith, 12th, and 13th. 


Resolutions upon the death of Hon. 
Bishop Huntsman were passed by 
the Warren County Bar Association 
at its meeting in Bowling Green, Feb- 
ruary 13th. 


The funeral of Mrs. James W. Ford 
was held in Atlanta, Georgia, No- 
vember 9th. Mrs. Ford was a sister- 
in-law of Judge Church Ford, who 
attended the funeral. 
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Program for State Meeting 


Wednesday, March 29, 1939, 9:00 P.M. 


SMOKER: A stag smoker will be given by the Kentucky State Bar 
Association to its members in the Georgian Room of the Kentucky Hotel, 
commencing at 9:00 P. M. Admission will be by presentation of a card 
which can be secured at the Registration desks. Registration begins at 7 :00 P. M., 
March 29th, at the Secretary’s desk on the main floor. Registration on Thurs- 
day will be from 8:30 A. M. to 5:00 P. M. There is no charge for Registra- 
tion. 

Tharsday, March 30, 1939 
OPENING SESSION 
MEETING CALLED TO Orper at 10:00 A. M. 
Ball Room, Kentucky Hotel 
InvocaTtion—Rev. A. K. Rule, Louisville. 
Appress oF WeLcoME—Mayor Joseph A. Scholtz, Louisville. 
Appress oF WetcomMe—Thos. A. Ballantine, President Louisville Bar Asso- 
ciation, Louisville. 
PRESIDENT’s Appress—Leonard J. Crawford, Newport. 
Appress—Honorable Gus Thomas, Chief Justice of the Court of Appeals of 
Kentucky. 
AFTERNOON SESSION—2:00 P. M. 
Appress—‘‘What the Revision of the Statutes Means to the Kentucky Bar,” 
Mr. Robert K. Cullen, Elkhorn, Wisconsin. 
Appress—‘More Expeditious Determination of Actions Under the New 
Federal Rules of Civil Procedure,’ Honorable H. Church Ford, United 
States District Judge, Lexington. 
Appress—“The Profession and the Public,” Honorable Frank J. Hogan, 
President American Bar Association, Washington, D. C. 
ANNUAL DINNER, MAIN BALL ROOM, KENTUCKY HOTEL— 
7:00 P. M. 
Appress—Honorable Forest G. Moorhead, Beaver; Pennsylvania. 
Appress—Honorable Frank J. Hogan, President American Bar Association, 
Washington, D. C. 
A dance will be held in the Pall Room immediately following the Banquet. 
Friday, Mareh 31, 1939 
MEETING CALLED TO OrperR At 10:00 A. M. 
Ball Room, Kentucky Hotel 
Appress—“Activities of Court of Appeals Docket Committee,” Mr. Harry B. 
Mackoy, Covington. 
Appress—‘Unemployment Compensation in Kentucky,” Mr. Robert Hensley, 
Frankfort. 
Appress—‘‘House of Delegates of American Bar Association,” Mr. Frank 
M. Drake, Louisville. 


Suggestions for the good of the Association, Report of Resolutions Com- 
mittee, and Miscellaneous Business. 
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A conference of State Bar Asso- 
ciation Executives of the Third, 
Sixth, and Seventh Federal Circuits 


was held at the Hotel Deshler- 
Wallick, Columbus, Ohio, on De- 
cember 11, 1938. Kentucky was 


represented by Mr. Crawford, Presi- 
dent; Mr. Frank M. Drake, Member 
of the House of Delegates; and 
Samuel M. Rosenstein. The meet- 
ing opened at 9:00 A. M. and closed 
that evening. Eight states were 
represented at this meeting and the 
discussion was lead by Mr. R. 
Allen Stephens, Secretary of the 
American Bar Organization Sec- 
tion on Bar Activities. Many sug- 
gestions were made as to how the 


State Association could be made 
more valuable and useful to its 
members. A great deal of valuable 


information was received by all who 
were in attendance. In all prob- 
ability meetings of this character 
will be held annually, the purpose 
being to inform State Bar Execu- 
tives as to what their duties to their 
State Association and its members 
are. 


The Tennessee Bar is seeking to 
obtain from its state legislature 
the passage of an integrated Bar bill. 
The lawyers of that state are using 
as a model for their proposed law 
the integrated Bar law of Kentucky 
and the rules governing the Bar 
adopted by the Court of Appeals of 
Kentucky. 

A meeting of the Executive Com- 
mittee of the Tennessee Bar Asso- 
ciation was held at the Hermitage 
Hotel in Nashville, February 4th. 
This meeting was largely attended 
by Tennessee lawyers among whom 
were four of the five members of 
the Supreme Court of Tennessee. 
At this meeting John B. Rodes of 
Bowling Green was the guest speak- 






er and he used as his subject, “The 
Integrated Bar of Kentucky.” Mr. 
Rodes explained in detail the work- 
ing of our Bar law and the problems 
we have met in our own association 
in operating under if. 

It is a compliment that Tennessee 
seeks to use our act as a model and 
the Bar of Kentucky is ready to aid 
them in any possible way to reach 
their goal. 


One of our neighboring tobacco 
raising states has had introduced in 
its legislature a bill requiring tobac- 
co auctioneers to speak English. 


Of particular interest are opinions 
176, 178, and 180 of the American 
Bar Association’s Committee on 
Professional Ethics, published in’ the 
August, 1938, issue of the American 
Bar Association Journal. 

The syllabi of the opinions is as 
follows: 

OPINION 176 

“It is unprofessional for a lawyer 
to enter into an arrangement with 
one who purchases future interests 
in estates by the terms of which 
in consideration of his work in se- 
curing the interests, the lawyer be- 
comes part owner thereof and sharer 
in the profit obtained therefrom.” 


OPINION 178 

“It is not proper for a lawyer to 
deliver or mail to a debtor, prior to 
the institution of an action upon an 
account, a printed instrument re- 
sembling process in a pending ac- 
tion although it be captioned 
“Original Notice Before Suit” and 
the body thereof contains a mere de- 
mand for payment with the state- 
ment that, unless payment is made 
before a specified date, “suit may be 
brought forthwith for the total 
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amount with interest, together with 
the costs and disbursements of the 


action.” 
OPINION 180 

“An attorney may not accept a 
commercial claim from a lay for- 
warder on a _ basis which con- 
templates a division of his fee for 
legal services with the lay for- 
warder.” 


The post office long celebrated for 
solving difficult scrawls, is slipping. 

The State Bar Association is ac- 
customed to getting numerous mis- 
sives meant for local saloons, but 
was surprised at receiving some 
literature on insects. 

Re-examination of the hand-ad- 
dressed envelope revealed it was in- 
tended for the State Bee Associa- 
tion. 


In an unusual move known to 
have happened only once before in 
the memory of the clerk of the 
United States Supreme Court, a 
wife moved her husband’s admis- 
sion to practice before the highest 
tribunal of the land. 

The wife, Mrs. Sophronia Jane 
Sloan Lasica, presented her hus- 
band, Samuel Lasica, to the Su- 
preme Court, and he was admitted 
to practice before that body on 
Wednesday, November 9, 1938. 

Mrs. Lasica is better known as 
Professor Sophronia Jane Lasica, 
lecturer on Legal Bibliography. She 
received the Bachelor of Laws de- 
gree in 1935, and is a member of the 
District of Columbia Bar and the 
Bar of the Supreme Court of Ap- 
peals of Virginia, and an attorney in 
active practice. Mrs. Lasica was 
received by the Supreme Court May 
25, 1936, on the motion of Attorney 
Ralph Schneider. 

Mr. Lasica is also a_ professor, 
lecturing on Property Law and 





is em- 
ployed as a member of the legal 
staff of the copyright division of the 
Library of Congress. 


Legal Bibliography. He 


Mrs. Lasica is a sister of Mr. 
Clayborn Sloan of Stearns, Ken- 
tucky. 


NOTICE TO ALUMNI OF COL- 
-LEGE OF LAW OF UNI- 
VERSITY OF KENTUCKY 


The annuai banquet of the College 
of Law alumni of the University of 
Kentucky will be held at 7:00 p. m., 
on March 29th, at the Kentucky 
Hotel, in Louisville. An interesting 
program has been arranged in connec- 
tion with this banquet and all mem- 
bers are urged to attend. The ban- 
quet will be concluded prior to the 
commencement of the smoker. Reser- 
vations should be forwarded to Mr. 
Beverly White, Secretary, Winches- 
ter, Kentucky. 


Sometimes it is difficult to know 
what should be said so as to reach 
the right people most effectively. In 
this connection the story of a certain 
preacher may be worth retelling: 

In order to interest his congrega- 
tion in the next sermon in his Sun- 
day evening series, he suggested their 
doing a little reading in advance in 
preparation for it. For this particu- 
lar time he assigned the 17th chapter 
of Mark. 

On the next Sunday he asked who 
had read the chapter. About half 
held up their hands. 

“That’s fine,” he said heartily, “you 
are just the folks I want to preach 
to. My subject is ‘Liars’: there is no 
17th chapter of Mark.”—Kentucky 
Bankers Association Journal. 
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Since our association became the 
active and vital representative of its 
members that it now is, there has 
been a constant thought in the minds 
of all enthusiastic members to better 
the association and make it of greater 
benefit and a more useful organiza- 
tion. In the minds of these working 
lawyers there has been, maybe sub- 
consciously, the thought to make our 
association as strong and as good as 
the Medical Association. The Medical 
Association has been more or less a 
pattern like which we hoped to mold 
ours. : 


The thought that perhaps there can 
be an error in our pattern is slowly 
creeping upon us. Unquestionably 
the Medical Association is a strong 
organization, but maybe an associa- 
tion can become too strong. By their 
efforts the doctors have increased the 
required qualifications to practice 
their profession, they have reduced 
the number of medical schools and 
thus thinned the ranks of their pro- 
fession, making the practice more 
lucrative to the survivors. All of 
which has brought about much good 
but with it some harm. The harm 
being the scarcity of doctors and the 
resulting increased cost of medical 
services. 


The public has a very real interest 
in the medical profession and no less 
interest in the legal profession. When 
the public becomes aroused something 








is going to give way. The single fact 
that a novel like “The Citadel” can 
meet with such widespread approval, 
and the agitation for socialized medi- 
cine are but evidences pointing to this 
fact. 


We want, and will have our own 
association to be a strong, vital force 
for good, good for the profession and 
good for the public, but not so good 
for the profession that our ranks 
shall be unreasonably depopulated 
and the cost of legal services become 
so high that we lose the good will of 
the public. 


It might be better that we chart a 
new course and use some other object 
as our guiding star. 


In the trial of criminal jury cases 
it is not a bad idea to refer to your 
client by name, such as Tom Jones, 
or Bill Brown, never as “the defend- 
ant” or “my client.” The same jury 
that would hang a “defendant” or a 
“client” will hesitate to hang “Tom 
Jones” or “Bill Brown.” 


Occasionally a witness wants to 
testify about a lot of irrevelant mat- 
ters and is disappointed if not per- 
mitted to do so. If the matter is not 
harmful better be slow to object; for 
a disappointed witness often means a 
disappointed client. 
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both 
and 


His shoes were not mates, 
were without laces. His coat 
pants bore no relation to each other. 
His shirt was open at the collar and 
there was an absence of any tie. His 
hat was gone and his hair was dis- 

. heveled. His whole attire had the 
appearance of having been slept in 
for weeks. His breath was reeking 
with the odor of liquor. He had just 
been released from a common jail, 
committed in default of a fine for 
public drunkenness. He was hitch- 
hiking his way from place to place 
calling on lawyers, his friends of bet- 
ter days, seeking the loan or gift of a 
dime or more if it could be had. A 
more pitable example of a human 
derelict could not be found in Amer- 
ica. He was not guilty of any crime 
involving moral terpitude. His for- 
bears had graced and dignified the 
bench and bar. This man was and 
still is a member of the bar. His 
every action bespeaks poverty and de- 
generacy. Such as he causes the pro- 
fession embarrassment. Nonunder- 
standing laymen point to him as a 
sample of the legal profession. It 
is with shame that his fellow lawyers 
have to admit that he is of their clan. 
This fellow would be better off, his 
relatives would be better off, and the 
bar would be better off, if he had 
never even existed. To let such a 
fellow into the profession is an error 
which cannot always be avoided, to 
let him remain in the profession is to 
neglect a duty all lawyers owe to 
one another. 

This fellow is not fiction he is real, 
does he live in your town? 


Judge W. H. Fulton, of the Court 
of Appeals, addressed the Rotary 
Club of Paris, February Ist. 





BELIEVE IT OR NOT! 
The following is an exact copy of a 
contract (with names and places fic- 
titious, of course) prepared by a lay- 
man Justice of the Peace in Michigan. 


“Negatee, Michigan. 

This instrument, made and entered 
into on December 27, 1933, that be- 
ing the 27th day of December, be- 
tween Mitti Mitton, of Negatee, and 
Lendi Mitton, of the same place, his 
wife, both of Negatee, Michigan. 

Witness: That in consideration of 
the reunion and relations and cohabi- 
tation together of the parties hereto 
on this day at my office, that the said 
Mittti Mitton does hereby promise 
and agree to and with and between 
the said Lendi Mitton, that he will 
not go to more public dances except 
in company with his wife and other 
women, and that he will not work at 
the City of Istaca, that he will not go 
in company with Betty and Lucy, nor 
with any other women of good char- 
acter, and ‘that he will from this date 
on be for the said Lendi Mitton a 
true and lawful husband, and that she 
will be a free woman to go alone to 
the Brookton on Saturday night, her 
heirs and assigns forever. 

In testimony whereof, parties have 
first put up their hands and laid on 
their seals in duplicate on the day 
above written. 

Mitti Mitton 
Lendi Mitton 
Subscribed and sworn to before me 
this 27th day of December, 1933. 
William Shup 
Justice of the Peace.” 
—Unauthorized Practice News. 


Attorney H. Clay Kaufman pre- 
sided as special judge of the Bell Cir- 
cuit Court in December. 
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The Problem of the Increasing 
Docket 


By HON. JAMES W. STITES 


Justice Court of Appeals, Frankfort, Ky. 


This address delivered at 1938 meeting 


of the State Bar Association resulted in the appointment of the 
Court of Appeals Docket Committee and is republished in the 
Journal in order to give it wider publicity. 


At the meeting of the American 
Law Institute last spring, Professor 
Leach of the Harvard Law School 
made an address in which he re- 
ferred to modern law _ school 
methods as a process of “casting 
artificial pearls before real swine.” 
I have sometimes wondered, while 
reading briefs in the Courts of Ap- 
peals, if the process actually ends in 
the law schools. 

For obvious personal reasons, I 
prefer to drop the metaphor when 
referring to the members of the 
Court of Appeals or to the character 
of the pearls which you may cast 
before them. I would have you un- 
derstand, however, that the mem- 
bers of the Court are suffering under 
no delusions of their own perfection 
nor of their infallibility in the ap- 
praisement of the values of the gems 
you give them. What I have to 
say of a critical nature is directed 
at a system, and not at individuals 


who find themselves, nolens volens, 
mere cogs in the machine. 

3efore coming to my text, I de- 
sire first to establish a premise 
which no doubt many of you will 
concede without the necessity of 
argument. It is simply that it is de- 
sirable, from both social and legal 
standpoint, that the Court of Ap- 
peals should be given time and op- 
portunity to study records and pre- 
pare opinions with greater care. 
“The molding of the law is a con- 
tinuous process demanding constant 
and exceptional vigilance in a court 
which speaks the last word in har- 
monizing conflicts and _ establishing 
the final interpretation of the pub- 
lic law.” The Court can never 
afford to lose sight of the general 
principles of law in applying itself 
to the decision of particular cases. 
As the final arbiter in the great ma- 
jority of cases, it is not only decid- 
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ing the case before it but also writ- 
ing the law for other similar situa- 
tions. The legislator and the judge 
have very different approaches to 
the problems with which they are 
called upon to deal. 

The legislator must necessarily 
put the general tendency and con- 
sequences of a law in a higher rank 
of importance than its occasional 
operation. If, on the whole, a law 
seems likely to promote a balance 
of good over evil, the law, so far as 
he is concerned, is a good one and 
should be introduced or retained. 
The judge, however, having a vast 
number of laws to interpret or ap- 
ply, some of them only on a very 
few occasions, is apt to be more 
taken by the special operation of the 
rule in a particular case before him 
than by the general consequences 
of the rule that he lays down. 

The legislator may wreck cata- 
clysmic changes in the general body 
of the law. A gentleman was in my 
office just the other day complain- 
ing of this very fact. “Why,” he 
said, “ten years ago a man who 
walked down the street with a pint 
of whiskey on his hip was a felon 
and apt to find himself in jail, and 
a gentleman who walked down the 
street with his pocket full of $20.00 
gold pieces commanded the defer- 
ence and respect of the community. 
Today a man who walks down the 
street with a $20.00 gold piece in his 
pocket is a felon, and a gentleman 
is welcomed in the best circles if he 
has a pint of whiskey.” 

For every instance that the legis- 
lator must balance the problems 
presented by proposed changes in 
the law, there are dozens—yes, hun- 
dreds—of instances where the judge 
must consider the utility of the rule 
he follows. There is usually noth- 
ing cataclysmic in the changes 
wrought by the decisions of the 


courts. Rather, it is a gradual proc- 
ess of erosion or of accretion. The 
judge must be something of a navi- 
gator. Not only must he know 
where he has been, but also he must 
have some conception of where he 
is going. He should be given the 
opportunity occasionally to take his 
soundings. When a court assumes 
to make a change in the law, it is 
usually attributable to one of two 
reasons. Either the change is the 
product of deep study, not only of 
the instant question, but of its rela- 
tion to general principles, or the 
change is the product of no study at 
all. It is these inadvertent changes 
that so often rise to plague us after 
they get into the reports. 


The legislator often proposes 
measures which are the product of 
years of careful study, not neces- 
sarily by himself, but by some group 
interested in the particular field. 
When an act of this kind becomes 
a law and is submitted to the Court 
for interpretation, there is no 
guarantee that its provisions will be 
properly, or even fairly, presented. 
The judges must time and time 
again determine for themselves the 
meaning and intent of a statute 
without the benefit of information 
concerning the problem with which 
it was intended to deal. The prob- 
lem of construction or interpreta- 
tion is often submitted without re- 
lation to its background, and the 
Court is compelled either to make 
an independent study of the subject 
or else content itself with an answer 
in vacuo. 


Again, we are often called on to 
re-examine or re-interpret funda- 
mental concepts. What do we mean 
by “title”? What do we mean by 
“possession”? By “malice”? By 
“intent” or by “negligence”? It is 
easy to determine the legal effect of 
an act which we brand as void or 
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as voidable, but what principle do 
we apply in deciding whether a 
particular act should be placed in 
one category or the other? 


Questions like these, I submit, 
demonstrate the necessity for a 
philosophical turn of mind on the 
bench. 


The law is not simply a body of 
rules, but it is a mirror of the cus- 
toms and experiences of life itself. 
Life is not a rational experience, and 
nature cannot always be explained 
in terms of scientific knowledge. 
“Individuals are born for no reason 
of their own. They live by a mix- 
ture of instinct and reason which is 
neither rational nor consistent. They 
die with a capricious certainty en- 
tirely beyond their logic to justify.” 
Many of their customs find a genesis 
in antiquity, and their rules of con- 
duct are mere vestigial remains. In 
order for the courts to apply the 
principles of law intelligently, they 
must be thoroughly advised of the 
reasons for the existence of the pre- 
cept they are asked to invoke in a 
particular case. The reason may be 
a logical one or it may be purely 
historical. It may be the product of 
some legislative fiat or it may be the 
result of the collective ethical stand- 
ards of the people. 


It seems to me that in the intelli- 
gent administration of the law a 
knowledge of the reasons back of 
the principles is as important as a 
knowledge of the rules themselves. 
If the judges are to “mold the law,” 
they can do so only if they under- 
stand the tools they are required to 
use. There must be a hunger and 
thirst after truth if a court is to be 
worthy of its name and not simply 
an umpire of disputes. It needs no 
argument to establish the proposi- 
tion that the primary function of a 
court is to decide cases and not to 


write philosophical treatises. That 
is not the point. The opinions that 
the Court writes are merely the re- 
sult of its decisions, and it is in 
making the decision that, it seems to 
me, I am continually called upon 
to “shoot from the hip” when I 
would prefer to take “a dead set.” 


The Court is always confronted 
with the balance of expediencies be- 
tween taking time to make up its 
mind about a case to its own satis- 
faction on the one hand and strug- 
gling to keep pace with its docket 
on the other hand. It is easy to say 
that the Court should let its docket 
go hang and concentrate its energies 
on the correct and thorough con- 
sideration of such cases as it can 
dispose of after exhaustive study. 
To follow such a scheme is to in- 
vite all of the injustices which flow 
from delays and to encourage the 
filing of useless appeals desigped to 
wear down an adversary through a 
policy of attrition. Justice, to be 
full and effective, must be swift. A 
judge has just twenty-four hours a 
day at his disposal. He can devote 
that time to the careful considera- 
tion of a few cases or to the super- 
ficial examination of many cases. It 
is not a question of relieving the 
Court from work, for the same time 
and effort may be put on one case 
that otherwise must be spread out 
over half a dozen. In the final 
analysis, it is for the Bar and the 
people of Kentucky to determine 
whether or not our energies shall be 
directed in the field of quality or in 
the field of quantity. 


This is my premise, but I shall not 
undertake to syllogize at such 
length to present a conclusion. I 
seek rather to present the problem 
than to answer it. 


If each judge and commissioner 
on the Court of Appeals maintains 
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an average of two opinions a week, 
we can dispose of 726 cases in the 
course of a year. Last year—that 
is, in 1937—we wrote only 679 
opinions. It is true that through 
the consolidation of appeals and 
through dismissals on motions we 
actually disposed of 701 cases, but 
there were 842 appeals filed. In 
other words, we are 141 cases 
farther behind than we were at the 
beginning of the year. 

In 1936 there were 867 appeals 
filed and 788 opinions delivered. 
Actually, there were 837 cases dis- 
posed of, but we still fell short by 
thirty cases. 

In 1935 there were 902 appeals 
filed and 821 opinions written. In 
all, 873 cases were disposed of, but 
there was a shortage of twenty-nine 
cases in maintaining pace with the 
docket. 

The year 1937 was abnormal in 
that we were disrupted by the flood 
and by a considerable amount of 
sickness. But, taking 1935 and 1936 
as average years, and years in which 
the Court actually averaged more 
than two opinions a week for each 
judge, it is manifest that if we con- 
tinually fall thirty cases short of the 
number of appeals filed, it will not 
be many years before we are com- 
pletely snowed under. It must be 
borne in min also that in addition 
to the regular work of the Court, 
temporary injunctions and various 
administrative duties that cannot be 
delegated consume a great amount 
of time. 


I am frank to say that I do not see 
how it is possible for the Court, as 
presently constituted, to dispose of 
any more cases than are now 
handled. The human brain can 
stand just so much and can answer 
just so many questions and then it 
gets tired and quits. I am sure that 








every one of you who lost a case in 
the Court of Appeals last year was 
the victim of this brain fag. It is 
obviously to your interest, therefore, 
that some means be devised for giv- 
ing the Court more time to consider 
your case. 

The present-day situation is not 
fairly comparable with the work of 
the Court in the old days when 
records and briefs were in longhand 
and correspondingly short. The 
advent of the court reporter, at so 
much per page, has tremendously in- 
creased the bulk of the average rec- 
ord and the amount of reading that 
must be done in order to get at the 
point to be decided. Similarly, the 
complexity and diversity of the 
questions presented have kept pace 
with the complexities and diversi- 
ties of modern life. The courts have 
the aid of a legion of former de- 
cisions, but they are in many ways 
more of a handicap than a help be- 
cause, in applying reason and princi- 
ple, one is always nervous about 
treading unaware on authority. An 
overburdened Court is constantly in 
danger of becoming more technical 
than just. Where “time is of the 
essence” in the disposal of cases, 
there is an almost irresistible temp- 
tation to take the shortest way out 
in getting rid of a case and to be- 
come legalistic in the emphasis on 
the mere machinery of the law. To 
borrow a term from the psycholo- 
gists, a court which is “introverted” 
has lost sight of its real function in 
society. It is created to determine 
substantive rights, and not mere 
questions of practice. 


No one is more conscious of these 
tendencies than are the judges 
themselves. They are face to face 
with the problem every day, but 
there is no way that I know of in 
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which they can themselves relieve 
the situation. 

To the best of my knowledge, 
there are six suggested solutions to 
the problem: 


(1) To raise the amount necessary 
for jurisdiction. 

(2) To deny appeals as a matter 
of right and substitute peti- 
tions for certiorari or motions 
for appeal. 


(3) To increase the number of 
Commissioners. 
(4) To require printed records or 


abstracts. 

To require specific assign- 
ments of error or points to be 
relied on. 

To create an 
appellate court. 


intermediate 


(6) 


Without undertaking to treat the 
matter exhaustively, a few of the 
objections to each of the methods 
suggested may be considered: 


(1) To raise the jurisdictional 
amount necessary to get into the 


Court of Appeals is, of course, sim- 
ply to deny all right of appeal in a 
great many cases. Lord Sherbrook 
once said that the Battle of Mara- 
thon was not worth knowing about 
because the slaughter there hardly 
reached the proportions of what he 
called a respectable railway acci- 
dent. (After witnessing the antics 
of the so-called civilization that was 
saved to the Western World by the 
Battle of Marathon, some of us may 
well wonder if the wrong one was 
not preserved. We might have done 
better as Persians.) But battles 
are not to be measured by the 
amount of bloodshed, but by their 
consequences in the development of 
civilization. By the same token, a 
case in which the amount involved 
is small frequently presents the 





most important legal principles. 
Similarly, it is hard to explain to 
the man who has but $500 to his 
name that his case is not of equal 
importance to that of anyone else. 
However, the Court certainly does 
not have the same incentive to spend 
time and study on a case that in- 
volves less money than it is costing 
the Commonwealth of Kentucky to 
have it determined, and these cases 
are usually the poorest prepared. 
On the other hand, the mere fact 
that litigants may take an appeal is 
a wholesome restraint against arbi- 
trary action in the trial court. 


(2) If we deny appeals as a mat- 
ter of right and substitute petitions 
for certiorari or motions for appeal, 
the output would be considerably 
reduced, but I question whether 
such a system, resulting in the dis- 
posal of a large number of cases 
without opinion, would be satisfac- 
tory to litigants or to the Bar. As 
said by Lord Bacon, “With an en- 
lightened Bar and an intelligent peo- 
ple, the mere authority of the bench 
will cease to have any weight at all, 
if it be unaccompanied with argu- 
ment and explanation.” It has been 
my observation that the necessity 
for a written opinion is of itself a 
very potent check upon arbitrary 
action. The mere writing of the 
opinion in a case does not ordinarily 
consume a great deal of time if the 
case has been well prepared and 
thoroughly considered before it is 
decided. There is a distinct tempta 
tion to be superficial in the prepara- 
tion of a case if no written opinion 
is necessary. 

(3) I believe that we have 
reached the saturation point on 
Commissioners. It is not reasonably 
possible to state and vote on more 
than six or eight new cases in the 
course of an afternoon’s consulta- 
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tion. Furthermore, with every in- 
crease in the size of the Court, there 
is a corresponding increase in the 
danger of leaks and advance infor- 
mation on the decision of cases. 
This is a most serious problem with 
which the Court is continually con- 
fronted. I could use a law clerk if 
I had one, but no more Commis- 
sioners. 


(4) A requirement of printed rec- 
ords would be helpful only if time 
were given to each judge to read 
every record. The only way that 
I can see in which it would in any 
way relieve the congestion would 
be in increasing the expense incident 
of taking an appeal and thus denying 
relief in many cases that deserve it. 
If, at the same time that a record 
was printed, it could be abstracted 
so as to reduce both the expense of 
printing and the time necessarily 
consumed in reading, more might be 
said on behalf of such an arrange- 
ment. We are here faced, however, 
with the indisputable fact that 
many lawyers are either not com- 
petent or else not trained to make a 
condensation that will present their 
cases properly. 


(5) The requirement of specific 
assignments of error or of points 
to be relied upon might somewhat 
narrow the field of inquiry, but, so 
far as a common-law case is con- 
cerned, we have already practically 
the equivalent of an assignment of 
errors in the motion and grounds 
for new trial. So far as equity cases 
are concerned, it seems to me that 
the requirement of assignments of 
error would be more apt to compli- 
cate than to relieve the difficulty. 
The old writ of error does not offer 
sufficient latitude for modern ideas. 


(6) The creation of an intermedi- 
ate court, besides involving an 
amendment to the Constitution, has 


already once been unsuccessfully 


tried. Unless the judges of the 
intermediate court were either 
elected or appointed from the state 
at large, they would likewise be sub- 
ject to the same local influence that 
is so often charged to affect the de- 
cision of trial courts. 

In stating the possible changes 
that might be made, I have de- 
liberately sought to avoid going into 
detail or undertaking to list all of 
the pros and cons on each scheme. 
I have tried to avoid crystallizing 
my own views, and I do not wish to 
crystallize yours until the subject 
can be studied with care, and a suffi- 
cient amount of statistical data as- 
sembled in order to determine what 
the problem is. At the present time 
there is no way for the Court to tell, 
without an exhaustive investigation, 
where it stands with regard to its 
docket. It took six weeks to secure 
the information that I have already 
given you in regard to the present 
situation. 


It has never heretofore been the 
practice to give a case a number in 
the Court of Appeals until after it 
was decided. Then it was num- 
bered and placed in a file. As a con- 
sequence, when we undertook to 
find out how many appeals were 
filed it was necessary to go to the 
Auditor’s office and find out what 
the tax on appeals had amounted to 
during the last year and determine 
from that how many cases had been 
filed. The number of appeals filed 
does not, of course, give the Court 
the information as to the entire situ- 
ation. Several cases may be handled 
in one opinion, and a great many are 
disposed of on motions, while, on 
the other hand, the Court has been 
known to write two opinions in the 
same case. As a consequence, some 
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means must be devised to ascertain 
the actual outgo of cases as well as 
their income. I submit that it should 
be possible to devise a method of 
bookkeeping that will give us a con- 
tinual picture of the work of the 
Court without casting too much of 
a burden on those whose duty it is 
to keep the records. 


I rather hesitate, myself, to sug- 
gest changes in the system, and I 
think the Court feels some hesitancy 
in making changes without at least the 
moral support and approval of this 
Association. I suggest, therefore, 
that it would be well for your presi- 
dent to appoint a committee to 
study these questions and give both 
the Court and the Bar the benefit 
of their investigation. We should 
discover how other appellate courts 
are handling their problems and de- 
vise some means by which the Court 
and Bar can be continually informed 
concerning the state of its business. 

These matters seem to me to be 
of the most serious importance. The 
whole subject of judicial selection, 
tenure, salaries, and the qualifica- 
tions of the judges, depends on what 
you are going to do with your 
judges after you get them. A pre- 
liminary investigation as to what 
the judges are doing and how they 
are doing it is an obvious necessity 
before any of these other matters 
can be intelligently considered. 

In conclusion, I am reminded of 
the story which Plutarch tells of a 
lady named Flora, who loved Pom- 
pey so much that she could never 
part with him without a bite. I pro- 
pose, entirely from my affection for 
the Bar, to have at least one nibble 
before I sit down. 


Of all of the various methods and 
schemes for the relief of dockets or 
the improvement of opinions, there 
is none that could be of more as- 


sistance, and none that could im- 
prove the caliber of our work so 
much as an improvement by the 
lawyers in the preparation and brief- 
ing of their cases. I believe that 
an improvement in the briefs sub- 
mitted to us would do more than 
any other one thing to assist the 
Court in disposing of its business. 


I wish that every lawyer could 
spend a few months just reading the 
briefs filed in the Court of Appeals. 
1 believe he would very quickly 
learn why it is that many of them 
are of no material assistance in de- 
ciding a case. 

There seems to be an assumption 
that there is some sort of a met- 
amorphosis which takes place when 
a lawyer becomes a judge. There 
is an immediate assumption by a 
large part of the Bar that this met- 
amorphized creature has somehow 
been endowed with a _ profound 
knowledge of every branch of the 
law and that it is unnecessary to do 
more than raise questions and he 
will answer them. I have frequently 
asked lawyers or law _ professors 
what they thought of this or that 
question with which we were wres- 
tling at the time. Almost universal- 
ly the answer is: “The State is pay- 
ing you a salary to answer that 
question, and I don’t know anything 
about it.” 

As a matter of fact, the State is 
not paying me a salary for that pur- 
pose. The State is paying me a 
salary to read the appellant’s brief 
and the appellee’s brief and say 
which party is right, and there is no 
more reason why I should know the 
answer without study than anyone 
else. Unless you can yourself an- 
swer a question, or at least point the 
way to its answer, you are not do- 
ing your duty either to your client 
or to the Court. I complained to 
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Judge Thomas some time ago about 
a particular lawyer who has the 
habit of raising the most outlandish 
questions and then calmly walking 
off without the citation of an 
authority or discussion of principles 
and leaving the Court with no clue 
to their solution. In his usual apt 
way, Judge Thomas said: “Yes, he 
brings a case up here like a bucket 
of suds and throws it in the door and 
says, ‘Get out your mops and mop 
it up.’” That statement would be 
very much more amusing if it were 
not so tragically true of such a large 
percentage of the cases we get. 

It has been amazing to me how 
few lawyers ever develop a _ theory 
to their case. They are continually 
presenting fact sftuations without 
regard to the principles of law that 
the facts may call into play. Per- 
haps this attitude of mind is the re- 
sult of the case-book method of 
teaching and must be laid at the 
door of Professor Langdell. At all 
events, the “bucket of suds” is a 
material 


mere conglomeration of 
and immaterial facts which we are 
left to mop up as best we can. 


Briefs, like the fact situations they 
present, are continually leading us 
up blind alleys or following mouse 
tracks and wasting energy that 
could better be directed to the 
fundamental question involved. 

It has been my experience that 
almost every case, when ultimately 
dissected, involves but one question, 
but the lawyer who grows up with 
a lawsuit apparently loses all capaci- 
ty to see it in perspective. Fre- 
quently a lawyer who could in a 
moment put his finger on the vital 
question in someone else’s case 
seems totally unable to evaluate 
questions presented in his ©wn case. 
The picture which he sincerely has 
in mind when he is writing his brief 
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is not the case that appears from the 
record at all. It seems to me that 
this is one point where the English 
system is vastly superior to our 
own. There the solicitor who pre- 
pares the case does not take it into 
Court, and the barrister, who does, 
sees the case with much the same 
eyes as the judge who tries it. I 
think this is one reason why many 
lawyers have had marked success in 
appellate court practice. They view 
the remains when the trial is over 
and see the record for what it is, 
unaffected by extraneous influences. 


At all events, my thesis remains. 
The more carefully your case is pre- 
pared, the less effort it is for the 
Court to decide it. The more work 
you do, the less work must we do, 
and both of us will profit by the ar- 
rangement. 

While we are all engaged in the 
prosaic task of making a living, -I 
submit that the profession of law is 
something of greater consequence. 
We are engaged in the administra- 
tion of justice. We are writing the 
laws that will be followed by our 
children and our children’s children. 
We are seeking the Blind Goddess, 
never quite able to grasp her, but 
always a little nearer if we do not 
lose heart in the pursuit. It is your 
high duty, no less than mine, to seek 
continually to conform the rules of 
law to the principles of natural 
justice. 


An aged criminal lawyer explains 
how he was always able to cheat the 
gallows for his clients: 

“T never say ‘my client’ or ‘the de- 
fendant’; I always say ‘Tom Jones’ or 
‘Henry Brown.’ Juries will hang 
clients and defendants but they 
haven't the heart to hang Tom Jones 
or Henry Brown.”—The Pilot. 

















An Unusual and Attractive Brief 





Prepared and Filed by George A. Hendon, Jr. 


EDITOR’S NOTE: This is a real brief filed in a real case 
it is published with the consent and approval of the author and 
the trial judge. In order to avoid possible embarrassment to 
litigants all proper names have been changed to fictitious names 


Mr. Hendon is a member of the 

Jessie Mayhew Plaintiff, 
VS. 

Robert Mayhew 

BRIEF FOR DEFENDANT 


May it please the Honorable Court: 

Last night I dreamed I was a 
judge. I wouldn’t go so far as to 
call it a nightmare, but there I was 
sitting at a desk with a bunch of 
frowsy looking folders in front of 
me. They were dirty and sloppy 
looking—as sloppy as the thinking 
of the lawyers who had built them 
paper by paper—but there they 
were and I had to do something 
about them. I sighed as I glanced 
at the top one. Mayhew vs. May- 
hew it said. A pushover, | thought. 
I’d been listening to the oral argu- 
ments in this case and I’d already fig- 
ured a slick “out.” It seems that these 
two people got married. He was a 
doctor and she was a nurse but it 
didn’t jell so they got a couple of 
high-powered lawyers and drew a 
divorce settlement. By this settle- 
ment he was to slip her seventy-five 
bucks a month until death did them 
part or until she made a new con- 
nection, or until she obtained a per- 
manent job, paying not less than 
$100.00 per month. The agreement 
wasn’t so clear as it might be but 


Defendant 


> Jefferson County bar. 


when people are getting split up 
there’s always a hysterical note in 
everything they do and besides I re- 
membered the lawyer who repre 
sented the doctor in the original 
suit. He was a sick man and pretty 
soon afterwards he cashed in, but, 
hell, some of the stuff I’ve written 
up for clients sounded pretty silly 
when it bounced back at me. 

Now this doctor had hired a 
screwy little lawyer to beat this ali- 
mony claim. This guy was the 
smart aleck type and there’s nothing 
that does me so much good as to 
smack that kind down. I remember 
a crack he made about me when the 
Hall case was going on—but that’s 
another story. 

Well this lawyer yelled around. 
He said that the wife had _ been 
offered a job at $100.00 per month 
but wouldn’t take it. When the 
Commissioner said she hadn’t he 
said that the woman was making 
$70.00 per month as a nurse and 
therefore the alimony payments 
ought to be cut down. 

There’s where I had him. I could 
say I wouldn’t go behind the Com- 
missioner’s report on the first count 
and could say that I didn’t have the 
right to modify an agreement on the 
second. I didn’t even have to open 
the folder. Pretty, wasn’t it. That’s 
the thing about these cases. If you 
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” 


can just get yourself a good “out 
you don’t have to worry. There’s 
none of this waking up in the middle 
of the night wondering if you’ve 
done an injustice to this one or that 
one. The less you know about these 
things the better off you are. You'd 
go nuts if you thought about these 
people that are in these suits. Just 
pass it off on the Commissioner or 
the Court of Appeals and forget it. 

I reached for my pen and began 
to write, but as I did so a still, small 
voice interrupted me. 

“Sure,” said the still small voice, 
“That’s the system Pontius Pilate 
worked under.” 

“Who are you?” I said, startled. 

The still, small voice sighed. “I 
used to be the conscience of a king” 
it said, “but mass production got me 
and now I’m playing one night 
stands on the kerosene circuit.” 

“T see,” I said, “A sort of walking 
delegate for the chancellors’ union.” 

“That’s right,” said the voice. 
“Well, go ahead; dispose of the 
case.” 

“T can’t. I feel silly with you 
looking over my shoulder. And by 
the way, who asked you to butt in?” 

“Nobody,” it said, “but I hang 
around you boys all the time. It’s 
very seldom you ever hear me.” 

“Well, what do you want,” I 
asked. (I was getting sore by this 
time.) 

“Oh nothing.” And the still, 
small voice started to whistle a tune. 

“Now listen,” I said, “I can wrap 
this case up, right now, and nobody 
can say | haven’t got an airtight 
out.” 

“Sure,” said the still, staall voice. 
“But that folder you’ve got there 
isn’t a case. It’s a couple of human 
beings and they’re both trying to 
tell you their side. You can’t let 
people down just because you don’t 
want to think about unpleasant 


things. Pontius Pilate did that. He 
had an airtight out too, but he did 
the worst thing anybody can do. He 
let a Man down. 

“You win,” I said. “Where do we 
go from here?” 

The still, small voice was invisible 
but I had the feeling that it settled 
back in its chair and picked its 
teeth meditatively. 

“I don’t know where we'll go,” it 
said. “I only know where to start, 
and that’s at the beginning. This 
contract.” 

I opened the folder and found it. 
“Here it is,” I said. 

“Hmm,” said the voice. The first 
thing to do is throw out the chaff. 
You strip it down and it comes to 
three things. He doesn’t pay this 
alimony if he’s dead: he ain’t. He 
doesn’t pay it if she’s remarried: 
she ain’t. He doesn’t pay it if she 
obtains permanent employment at a 
hundred bucks a month: that’s the 
only one we have to worry about. 

“You can quit worrying,” I said. 
“She hasn’t got it.” 

Well now, let’s go a little further 
into what these people meant. Did 
they mean that she was on perma- 
nent relief until some good fairy 
came along and tapped her on the 
shoulder and slipped her a “C” note 
which she could refuse to take as 
she willed; or did they mean that 
she would be bound to accept any 
reasonable offer that came along? 

“The contract doesn’t say any- 
thing about that,” I countered. “And 
I don’t have any power to modify 
the contract.” 

“No, it doesn’t,” said the still, 
small voice. “But you can construe 
it, and it’s your duty to do just that. 
The contract says ‘obtain perma- 
nent employment.’ Let’s see what 
‘obtain’ means. Webster’s Twentieth 
Century Dictionary says that it 





Annual Meeting, March 29, 30, and 31, 1939, Kentucky Hotel, Louisville 








— — 











KENTUCKY STATE BAR JOURNAL 29 





means ‘to obtain by endeavor,’ or 
‘to gain by effort,’ or ‘to get.’ So 
you see there was more required of 
the plaintiff than just sitting around 
watching the jobs go by. The doc- 
tor had a right to expect her active 
co-operation in removing this bur- 
den from his shoulders. He was 
willing to see that she was not in 
want until she accustomed herself 
to her new mode of life and re-es- 
tablished herself but neither party 
had the right to consider it a life 
pension. That can be seen from the 
fact that during the first two years 
of the contract the payments were 
unconditional and the reason for 
this must have been to give the 
plaintiff the opportunity to rest up, 
look around and get set to go on her 
own again. 

“Well,” said I, “granting all this is 
true. How do we know she could 
have gotten a job?” 

“We don’t” said the voice. “We 
know there are jobs, and we know 
people get them; and we also know 
that to get them, you’ve got to go 
after them. You didn’t get to be a 
judge by just sitting around. You 
wanted to be one, so you put in a 
good part of the year going to fish 
fries, speakings, bingoes, and Lord 
knows what all. 

I changed the subject. “Maybe 
she did try. We don’t know.” 

“Maybe,” said the voice, “But all 
we know is what happened when 
Doctor Turner offered her a job. 
Here’s what happened. On April 
26, 1937, Doctor E. M. Turner wrote 
to the plaintiff. This is what he 
said: 

Mrs. Jessie Mayhew, 
Sunflower Apartments, 
Dyersville, Kentucky. 

Dear Mrs. Mayhew: 

Sometime ago I wrote Dr. Wal- 
lace to suggest a good nurse for us. 


He wrote me and suggested that I 
get in touch with you and see if you 
would be interested, therefore I am 
taking the liberty to suggest that it 
is a very nice place and is develop- 
ing a nice business with prospects 
for a great future. 

If you are interested I will be glad 
to have you meet me, together with 
Dr. Rountree the physician-in- 
charge, and talk the matter over. 

Considering the nice letter Dr. 
Wallace wrote about you, I will be 
glad to have you consider the posi- 
tion. Very truly, 

E. M. TuRNER. 

“That looks pretty definite doesn’t 
it?” “When you ask someone to con- 
sider a position you are practically 
laying it in their lap.” 

“He doesn’t say what it paid,” I 
remarked. 

“No” answered the voice “But 
Dr. Turner told Dr. Wallace it 
would pay $100.00 per month and 
either he or Dr. Mayhew told the 
plaintiff. She knew it. But to go 
on. She answered this letter and 
on May 14, 1937, she received a re- 
ply. Here it is: 

Mrs. Jessie Mayhew, 
Sunflower Apartments, 
Dyersville, Kentucky. 

Sorry to have delayed answering 
your letter, but I did not know when 
I would be in town again. Was 
there last week and went on to the 
races, but of course that was not a 
good time to talk business or any- 
thing else but racing. 

I will be in town Saturday after- 
noon and until about noon Sunday 
next and if you have an opportunity 
to come over there Dr. Rountree 
and I will be glad to see you and 
talk the matter over with you. 

Really the work there is very in- 
teresting, is general, nothing out of 
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the ordinary, a good class of patients 
as a rule and altogether | think it 
would be fine for you if you would 
like to be out of the city. 
Trusting to see you there if con 
venient, | am, 
Very truly, 
E. M. TURNER. 


“It looks like he wanted to hire 
her,” I said. “But there are a lot of 
nurses—why her?” 

“I suppose because ‘she was 
recommended by Dr. Wallace but 
chiefly because her old home was in 
that part of the country, and he 
thought it would be a help to the 
sanitarium.” 

“What happened after she got this 
second letter,” I asked. 

“From the letter you can see that 
he made an engagement with her. 
She didn’t keep that engagement 
She was pretty smart. She wasn’t 
going to let anybody pin a job on 
her.” 

“Why not?” I asked. 
“Look” explained 
You’ve got a good job. You tap the 
crib every year for five thousand 
iron men. You hear cases two or 
three days a week and get a three 
months vacation. Now suppose 
somebody came to you and sug- 
gested that you give up your job 
and go down to the Commissioner’s 


the voice. 


office and work full time for $2,- 
500.00 a year. What would you 
say?” 


I’d say he was nuts.” 

“Well that’s the situation in this 
case. The lady is a registered nurse. 
These nurses have a system. If they 
are available for duty they report in 
to the central office and their name 
is put on a list. When a doctor 
wants a nurse he calls this office 
and one of the nurses on the list is 
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sent him. When the case is over she 
can call back in and put her name 
on the list, but it is up to her when 
she does it. If she wants to she can 
take a vacation and when she re- 
turns she can report in. Now for 
the past year the plaintiff has been 
averaging about $70.00 per month 
which means that she has been 
working fourteen days a month as 
the pay is $5.00 a day. With her 
alimony of $75.00 she has an income 
of $145.00 per month and working 
less than half time. Do you think 
she’s going to take a full time job 
at $100.00 per month? Don’t be 
silly.” 

“How does this”—I began. 

“Just this,” said the voice. “It 
all goes back to that word ‘obtain’ 
in the contract. You remember it 
means to attain by endeavor or to 
gain by effort. She’s pretty well 
shown that she isn’t going to get a 
job if she can help it. I don’t blame 
her. It’s human nature, but when 
she doesn’t do her part she violates 
the contract. She wants the forfeit 
of the bond and she’s entitled to her 
pound if she has lived up to her 
part, but as she has violated both 
the letter and the spirit of the con- 
tract she must be denied the Court’s 
aid.” 

“Well,” I said, “How did this 
Turner business finally turn out?” 

“Sometime later, after she had 
broken the engagement, she went by 
Hoopsburg, talked to the assistant 
at the hospital and went home. The 
thing petered out, but it wouldn’t 
have if she had done her part. There 
was a definite offer but under the 
way she is construing this contract 
there will never be an acceptance to 
any offer. Now then there are the 
facts. Go to it.” 

“What'll I do,” I asked. 

“Let your conscience be your 
guide,” said the voice. “There are 
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two things you might do. You 
might declare the contract violated 
by the failure of the plaintiff to do 
what she agreed to do. That’s one 
thing. The other answer is to re- 
duce this alimony, taking into con- 
sideration the fact that the plain- 
tiff is earning from permanent em- 
ployment about $70.00 per month. 
Law isn’t a slot machine. People 
shouldn’t hit the jackpot in a Court 
of Equity. The intention of the 
contract was to see that the plain- 
tiff had enough to carry her along 
and was never intended for gouging 
purposes. From the way she has 
acted on the job proposition it is a 
cinch that she’s never going to nurse 
enough on private cases to run her 
income up to $100.00 a month and 
let this velvet get away from her. 
As I say, it’s human nature to get 
all you can, but it isn’t right—it isn’t 
fair; and, if I remember correctly, 
those two commodities were origi 
nally in the Equity department. 


I picked up a pen and I felt the 
voice leaving the room. At the door 
it stopped. 

“No matter what you write,” 
said the voice, “You’ve nothing to 
reproach yourself for. You looked 
the facts in the face and didn’t take 
an out. You've given these people 
who have come to you for help your 
best, and so nothing can hurt me. 
It’s those easy outs that the boys 
take that break my back down. By 
the way, is that a cough drop on 
your desk. I’m going to call on one 
of your neighboring judges, and 
sometimes they’re a little deaf so | 
have to scream to be heard; it 
causes hoarseness.” 


I nodded and began to write. 

Respectfully submitted : 

Geo. A. HENDON, JR., 
Counsel for Defendant. 
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JUDGES AVER CRASH ALIBIS 
STANDARDIZED 

Judges and referees in Detroit 
Traffic Court who ought to be ex- 
perts, have listed these alibis as 
“standard” for traffic violators: 

Parking in prohibited area: “Some 
body pushed my car in front of that 
hydrant.” 

Intoxicated driver: “Just two beers 
was all, Judge.” 

Failure to appear on schedule to 
pay fine: “I gave the money to a 
friend who said he paid it.” 

Speeding: “I guess my speedometer 
must be wrong.” 

lailure to observe a stop sign: 
“I’m a stranger in that part of town 
and didn’t know the sign was there.” 

One-armed driving: “We became 
engaged only last night.” 

Failure to pay fine: “I’m out of 
work, but I’ve got a job promised 
me and can pay you tomorrow.” 

Failure to have operator’s license: 
“T was driving around the block for 
a friend.’ 

Driving the wrong way on a one 
way street: “The sun was behind a 
cloud so I couldn’t tell what direction 


[ was going.” 


This startling description of a bit 
of Kentucky real estate was discov 
ered by a Kentucky lawyer examining 
a -title in one of our notsofarback 
counties : 

“Beginning on a cucumber vine, 
and running thence to the big eddy on 
the creek, thence up the creek to 
where Clark Amos’ old sow fell off 
the bluff, thence a straight line to a 
bunch of sage brush, thence back to 
the beginning.” 











What Can Be Done to Improve 
Methods of Character 





Investigation? 


By KARL A. McCORMICK 
Of Buffalo, New York 


Proctor of the Bar, Eighth Judicial District of New York; 
Chairman of the Committee of The National Conference of Bar 
Examiners on Character and Fitness Examination. 


If the representation made by the 
Bench and Bar that only men of 
good character and fitness are per- 
mitted to be licensed, is to be re- 
spected by the laity, drastic changes 


in the methods pursued in many 
jurisdictions are immediately re- 
quired. 


There exists at present, little of 
uniformity of method or efficiency 
of procedure among the many char- 
acter committees throughout the 
United States. There seems to be 
uniformity only in the sense that 
most of these committees have no 
method at all and while many law- 
yers give of their time, their efforts 
sum up to a total of near futility. 

The prevailing method, if such it 
can be called, of requiring appli- 
cants for admission to fill out ques- 
tionnaires and submit letters from 
so-called character just 
before their admission, is of little use 
in stopping the admission of the un- 
fit. 

As Mr. Will Shafroth and Dean 
Horack say in their report of the 
California Survey Committee, “This 
procedure is no safeguard whatso- 
ever to the public. It is not even a 


witnesses, 


real and genuine attempt to find out 
what the man’s character is. It is 
common knowledge that anyone, no 
matter how dishonest or unscrupu- 
lous he may be, can supply as refer- 
ences the names of three persons 
who will vouch for him.” 

In comparatively few instances, 
does any member of the character 
committee know the applicant per- 
sonally, or his background. The 
great increase in the number of ap- 
plicants in the past twenty years has 
brought about a situation where the 
work of a great many of these char- 
acter committees is largely perfunc- 
tory. They exert no influence at all 
on the law student because very few 
even know there is such a thing as a 
character committee until after they 
have passed their Bar examinations 
and expect to be sworn in by the 
Court. 

This is all too late a date for ap- 
plicants to realize that certain char- 
acter qualifications have importance 
in their qualifications for member- 
ship in the Bar. It is all too late for 
any committee made up of human 
beings to turn back an applicant un- 
less evidence of flagrant misconduct 
is produced. 
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It is probable that a large per- 
centage of the applicants in every 
district have sufficient character re- 
quirements to meet any test. But 
the small percentage that get by 
under the prevailing method who 
should never be admitted, can cause 
more damage to the public and the 
prestige of the profession, than all 
the fine young men who are ad- 
mitted can offset. 


When we consider that the use- 
fulness and stability of the Bar of 
tomorrow depends largely on the 
care with which the students of to- 
day are selected, we must pause to 
inquire if there are no_ better 
methods than the present ones. 


The National Conference of Bar 
Examiners last year appointed a 
special committee to study this 
question. As a result of the com- 
mittee’s work and recommendations, 
the National Conference of Bar Ex- 
aminers at the July, 1938, meeting 
recommended that character com- 
mittees require that applicants 
register and be examined by the 
committee at the beginning of their 
law study rather than at the end. 
Registration at the beginning is now 
required in several states, but only 
in a few of such states is any in- 
vestigation then made by the com- 
mittee. : 


Obviously, a much greater service 
could be rendered by character com- 
mittees if they gave some time to 
each applicant before he has spent 
three years in the study of law. It 
would be much easier for the com- 
mittee to advise certain applicants 
to pursue some other vocation; at 
the beginning of their formal study 
rather than at the end. 


The recommendations propose that 
administrative machinery should 
be employed in the investigation of 
applicants concerning whom some 


question arises. The work which 
the National Conference of Bar Ex- 
aminers does in the investigation of 
foreign attorneys indicates that very 
often, the applicant, whose general 
reputation is not good, can be 
affirmatively proven to be unfit for 
admission. 

The employment of the service of 
the National Conference in all cases 
of applicants applying under the 
rule of comity is now required in 
twenty-three states and its use is 
recommended in all jurisdictions. 

The Bar associations and the Bar 
generally are urged to make a care- 
ful study of the question of a sys- 
tem of sponsorship for law students 
by active practitioners, similar to 
the system which has been em- 
ployed in Pennsylvania for the past 
ten years. 

A further recommendation of 
great importance is that each appli- 
cant should be interviewed person- 
ally by at least one member of the 
committee at the time the student is 
contemplating the study of law. 

While conditions may differ in 
various localities, a standard form of 
questionnaire is recommended and 
substantial uniformity in procedure 
would tend toward a much more 
eficient service. 

Some more definite means of com- 
munication between committees 
throughout the country would be of 
great value and especially in cer- 
tain cases where applicants rove 
from one jurisdiction to another in 
the hope of finding a place where a 
not too strict investigation will be 
made. 


At the present time, there are no 
available statistics as to the num- 
ber of rejections there are by char- 
acter committees. From the experi- 
ence in the writer’s jurisdiction, it is 
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probable that the number is very 
small in most communities. 


If it could be truthfully said that 
the work of the various committees 
was thoroughly and efficiently done 
from the beginning of each student’s 
legal education until his admission 
to the Bar, it would be an assurance 
of a strong Bar for the future. 


Unfortunately, we know that no 
such conclusion can now be drawn. 
As long as perfunctory procedure pre- 
vails in this highly important field, the 


student, the Bar, and the public are 
bound to be the losers. 


There seems to be every compel- 
ling reason for the Bar, the courts 
and the character committees 
throughout the land to give serious 
attention to the improvement of ex- 
isting methods. 


Under the leadership of the Na- 
tional Conference of Bar Examiners, 
one of the most valuable services 
to be performed can be rendered to 
the Bar and to the public. 


Conterence Committee Issues 
Statement 


The Conference Committee on Adjusters on January 8, 1939, 


besides considering other subjects, adopted and issued 


lowing statement. 


On July 24, 1938, at the Annual 
Convention of the American Bar 
Association, an agreement was en- 
tered into reading, in part, as fol- 
lows: “As a result of a thorough 
study of the relationship between 
the fields of the adjustment 
claims and of the practice of law, 
it has been unanimously agreed be- 
tween the American Bar Association 
Committee on the Unauthorized 
Practice of Law and the Committee 
on Lay Adjusters of the Insurance 
Section of said Association, in con- 
ference with a special committee 
representing all types of insurance 
interests—life, fire, marine, and 
casualty that laymen have a proper 
place in the adjustment of claims. 
There is hereby established a joint 
committee composed of ten mem- 
bers, five of whom shall be represen- 


of 
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the fol- 


tatives of the American Bar Asso- 
ciation and five who shall be repre- 
sentatives of the above designated 
insurance interests, to which com- 
plaints concerning insurance ad- 
justers or attorneys handling insur- 
ance claims may be referred. Such 
committee shall be known as the 
Conference Committee on Adjusters. 
The Conference Committee or a 
sub-committee thereof, shall investi- 
gate such complaints and recom- 
mend or take such action as is 
necessary to correct practices 
deemed contrary to the public in- 
terests.” 

The Conference Committee on 
Adjusters, as formed under the 
above agreement, having considered 
the business of adjusting insurance 
claims in its relation to the policy- 
holder, the claimants, and _ the 
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practice of law, has adopted the fol- 
lowing statement of the matters 
with which it has thus far dealt, 
which it believes presents a correct 
description of certain of the rights 
of the interested parties and the 
general public. 

The insurance business operates 
under sanction of law for the pro- 
tection of its policyholders and the 
public. The terms of insurance 
policies are nearly all upon standard 
forms adopted or approved by state 
authorities in the interest of the 
public. 

The Committee believes that any- 
one who has, or thinks he has, a 
claim against a company is entitled 
at all times to courteous, fair, and 
just treatment from the representa- 
tives of that company. A claimant 
is entitled to an investigation of his 
claim and a _ reasonably prompt 
statement of the company’s position 
with reference to it. 

The Committee recognizes that 
while the companies have a definite 
obligation to pay all just claims and 
to avoid unnecessary litigations, 
they have an equally definite obli- 
gation to protect the insurance buy- 
ing public from increased costs due 
to fradulent or non-meritorious 
claims. 

1. Claims under insurance policies, 
for the purpose of this statement, 
are divided into two classes: 

First—A claim in contract by a 
policyholder or beneficiary directly 
against the insurance company which 
issued the contract. 


Second—A claim of a third person 
in tort against the holder of a policy 
of liability insurance. 

2. In the first class the claimant 
and the insurance company each has 
the right to discuss the merit of the 
claim with the other, and to settle it. 


3. In the second class, under a 
policy by which the company insures 
the liability of the policyholder, it is 
recognized that the company has a 
direct financial interest in the claim 
presented against the policyholder, 
and in a suit in which the name of 
the company may not appear as a 
party litigant, but which the company 
is obliged to defend in the name of 
the policyholder. Therefore, the com- 
pany has a right, 


(a) To discuss with the policy 
holder or the claimant the merit of 
the claim, and to settle it. 

(b) To investigate the facts, in- 
terview witnesses, appraise damages, 
consider and determine the liability of 
the insurance company and its policy- 
holder in the factual circumstances. 

4. In handling claims under the 
second class. 

(a) The companies or their repre- 
sentatives will not advise the claimant 
as to his legal rights. 

(b) The companies and their rep 
resentatives, including attorneys, will 
inform the policyholder of the prog- 
ress of any suit against the policy- 
holder and its probable results. If 
any diversion of interest shall appear 
between the policyholder and the com- 
pany, the policyholder shall be fully 
advised of the situation and invited to 
retain his own counsel. Without 
limiting the general application of the 
foregoing, it is contemplated that this 
will be done in any case in which it 
appears probable that an amount in 
excess of the limit of the policy is 
involved, or in any case which the 
company is defending under a reser- 
vation of rights, or in any case in 
which the prosecution of a counter- 
claim appears advantageous to the 
policyholder. 
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5. Under both classes of claims: 


(a) The companies will not deal 
directly with any claimant represented 
by an attorney without the consent 
of the attorney. 

(b) The companies may properly 
interview any witnesses, or prospec- 
tive witnesses, without the consent of 
opposing counsel or party. In doing 
so, however, the company representa- 
tive will scrupulously avoid any sug- 
gestion calculated to induce the wit- 
nesses to suppress or deviate from the 
truth, or in any degree affect their 
free or untrammeled conduct when 
appearing at the trial or on the wit- 
ness stand. If any witness so re- 
quests, at the time of making any 
written statement, or within a _ rea- 
sonable time thereafter, he will be 
given a copy of such statement. 

(c) The companies or their rep- 
resentatives will not advise claimant 
to refrain from seeking legal advice, 
or against the retention of counsel to 
protect his interest. 

(d) The companies will respect 
the disabilities of minors and incom- 
petents, and agree that no settlement 
of a cause of action of an infant or 
an incompetent shall be presented to 
a court for approval, except under 
provision for an investigation of the 
propriety of the settlement either by 
the court or by counsel independent 
of the defendant. 

(e) -The companies will not per- 
mit their employees—whether laymen 
or lawyers-——to collect for agents or 
policyholders claims or accounts in 
which the company has no interest. 

(f) The companies recognize that 
the Canons of Ethics of the American 
Bar Association apply to all branches 
of the legal profession, and that spe- 
cialists in particular branches of the 
legal profession, and that specialists 


in particular branches are not to be 
considered as exempt from the appli- 
cation of those Canons. 

(g) Lay adjusters “will only be 
permitted to fill in blanks of release 
forms previously drafted by counsel, 
and they will be forbidden to draft 
special releases called for by the un- 
usual circumstances of any settlement. 
All such special releases shall be pre- 
pared by counsel. 

(h) The companies will undertake 
to be responsible for the conduct of 
their employees in observing and exe- 
cuting the foregoing principles, and 
will endeavor to see that their repre- 
sentatives, other than employees, do 
likewise. 

6. The members of the Conference 
Committee on Adjusters will report 
the above statement of their respec- 
tive organizations and recommend its 
adoption. 

7. The Conference Committee will 
continue to meet for the further con- 
sideration of the foregoing matters, 
and of the problems not dealt with 
in this statement, and the Committee 
expresses the hope that all complaints 
of the conduct of lawyers or insur- 
ance companies in connection with 
claims under insurance policies may 
be referred to the Committee for its 
consideration. 


A group of lawyers were awaiting 
the arrival of the judge and were 
engaged in general conversation. One 
who had been in the practice for some 
four or five years said—‘“I have al- 
ways wondered what was meant by 
the expression ‘a promising young 
lawyer,’ I have just now come to real- 
ize its true meaning since I com- 
menced to practice. I have promised 
everybody in this county everything 
they asked for and my promises have 
about overtaken me.” 
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Attorney Bruce Phillips, of Monti- 
cello, served as police judge of 
Monticello during the illness of the 
regular police judge in December. 


The Kenton County Bar Association 
have elected the following officers for 
1939: J. Richard Udry, President; 
Marion Moore, Vice-President; John 
Blakely, Secretary, and John T. Gay- 
nor, Treasurer. 


Newspapers in the eastern part of 
the State are suggesting the name of 
our 1938 president, Leonard J. Craw- 
ford, as a possible candidate for Gov- 
ernor on the Republican ticket. 


Hon. Charles H. Wilson, Circuit 
Judge of the Fourth District, has an- 
nounced himself a candidate for re- 
election. 


Judge H. Clay Kaufman, of Lan- 
caster, was the speaker at the Law- 
renceburg Rotary Club, January 3\st. 


Attorney Paul W. Buckholz, of 
Covington, has been appointed a junior 
attorney for the Unemployment Com- 
pensation Commission with headquar- 
ters in Frankfort. 


Mr. Faust Simfson, who was ad- 
mitted to the bar last June, has opened 
an office at Morgantown. 


Mr. Stanley Powell, of the Berea 
bar, has built himself a combination 
dwelling and office building. Mr. 
Powell drew his own plans and super- 
intended construction. 


Mr. Thomas W. Hardesty, Jr., of 
Ft. Thomas, has announced his can- 
didacy for Commonwealths Attorney 
for his district. 


Mr. N. F. Harper, of the Scottsville 
bar, served as special judge in the 
Monroe Circuit Court in December. 


Mr. T. L. Hatchett, of Glasgow, has 
expressed his intention of making the 
race for Commonwealths Attorney for 
the Tenth Judicial District. He has 
made no formal announcement. 


On January 2nd the Court of Ap- 
peals approved the action of the board 
of Bar Examiners in admitting Roberi 
T. Willkie, of Louisville, and John 
Fetzer Wood, of Owensboro, to prac- 
tice in this State without examination. 


Mr. Joe Bailey Orr, of the Warren 
County bar has associated himself 


with U. S. Commissioner Marshall 
Funk, at Bowling Green, for the 
practice. 


Judge George Blackburn Kinkead, 
of Lexington, observed his 90th birth- 
day, February 10th. Judge Kinkead 
is one of three living members of the 
1870 class of Princeton. 


Mr. W. H. Caylor, county attorney 
of McCreary Ccunty, has had his 
office in the courthouse remodeled. 


Attorney Ladd Skinner, of Hender- 
son, was elected president of the 
Junior Chamber of Commerce of Hen- 
derson, February 7th. 
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Mr. John B. Rodes, of Bowling 
Green, served as special judge of the 
Warren Circuit Court in February. 


Mr. Eldon P. Dummitt, of the 
Lexington bar, addressed the student 
body of the Cynthiana High School, 
February 9th, on “National Defense.” 


Attorney Pat Rankin, of Stanford, 
was the guest speaker at the meeting 
of the Lancaster Rotary Club, Febru- 
ary 2nd. 


James H. Mann, of the Glasgow 
bar, is now a junior attorney in the 
office of the general counsel of the 
U. S. Treasury Department, at Wash- 
ington. 


Attorney Raymond L. Murphy, of 
Newport, was the guest speaker at the 
meeting of the Bellevue Rotary Club, 
February 6th. 


Attorney James Carroll, of the Lex- 
ington bar, discussed “Malpractice 
As Applied to Statute of Limitations,” 
at a meeting of the Lexington Junior 
Bar Association, February 7th. 


Dean Alvin E. Evans, of the Uni- 
versity of Kentucky, addressed the 
McCracken County Bar Association 
at Paducah, February 6th. 


Attorney Otho P. Roper, of Elkton, 
has moved his law office to the Farm- 
ers & Merchants Bank Building in 
Elkton. 


Attorney Roger Womack was 
elected city attorney by the city coun- 
cil of Carlisle, February 6th. He suc- 
ceeds Judge Samuel Homes, deceased. 


Forty-five attorneys were present 
to hear Dean Alvin E. Evans, at Hop- 
kinsville, February 7th. 


Mr. John R. Moreman, of the Jef- 
ferson County bar, has replaced Mr. 
T. A. Luman, also of the Jefferson 
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County bar, as deputy to Circuit 
Court Commissioner Charles T. Ray. 
Mr. Luman resigned to join the staff 
of the Louisville City Legal Depart- 
ment. 


Mr. Wilbur K. Miller, of the 
Owensboro bar, served as_ special 
judge of the Daviess Circuit Court in 
January. 


At the opening of the U. S. Dis- 
trict Court in London, in November, 
memorial services were held for the 
late N. R. Patterson. 


Hon. Campbell Van Sant, of the 
Ashland bar, served as special judge 
of Knott Circuit Court in December. 


Judge H. Church Ford was the 
principal speaker at the meeting of 
the Boyd County Bar Association at 
the Ventura Hotel, December 15th. 
Attorney J. G. M. Robinson, Presi- 
dent of the Association presided. 


Hon. W. T. Ottley, of Burkesville, 
has been appointed Commonwealth At- 
torney of the Twenty-ninth Judicial 
District by Governor Chandler to suc- 
ceed Hon. W. A. Coffey, deceased. 


Attorney W. F. McMurry, of the 
Paducah bar, presided as special judge 
of the Lexington Circuit Court in 
December. 


Attorney Philip Bertram, of Camp- 
bellsville, has been appointed County 
Attorney of Taylor County. He suc- 
ceeds Hon. Fred Faulkner, resigned. 


Attorney Phillip H. Wilson, of 
Smithland, has moved his office to 
Glasgow, where he will be associated 
in the practice with his brother Attor- 
ney C. C. Wilson. 


Judge Gus Thomas commenced 
serving his fourth term as Chief Jus- 
tice of the Court of Appeals, January 
2nd. 
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The law offices of Price & Cox, at 
Benton, have been moved to the Riley 
& Houser Building. 


Attorney F. F. Acres, formerly of 
Murray, has moved to Benton where 
he has opened an office to practice 
law. 


Attorney Leer Buckley, of Lexing- 
ton, was the guest speaker at a meet- 
ing of the Fayette Junior Bar Associa- 
tion in Lexington, December 6th. 


At a meeting of the Warren County 
Bar Association, held January 9th, 
the following officers were elected to 
serve one year: President, G. D. Milli- 
ken, Jr.; Vice-President, M. D. Bur- 
ton; Secretary, Max B. Harlin, Jr. 


Mr. A. Brooks Montgomery, who 
was admitted to the Kentucky bar a 
few months ago, has opened an office 
for the practice of law in the Union 
National Bank Building in Elizabeth- 
town. , 


Attorney H. K. Northcutt, formerly 
of Ft. Mitchell, has located at Car- 
rollton where he has opened a law 
office. 

Mr. Charles R. Hand, of Carroll- 
ton and Mr. Eugene Mosley, Sr., of 
Redford, have formed a partnership 
for the general practice of law at Car- 
rollton and contiguous territory. 


Attorney Ben D. Ringo, President 
of the Owensboro Bar Association, 
presided at a meeting of that associa- 
tion at a luncheon at the Rudd Hotel, 
in Owensboro, January 24th. 


Members of the Bar and the Fiscal 
Court of Henderson County are con- 
sidering the remodeling of the court- 
house at Henderson. 


Mr. Samuel N. Wilson, of the Lex- 
ington bar, has accepted an invitation 
to speak before the Chamber of Com- 





merce, of Danville, on March 17th. 
Mr. Wilson will speak on the sesqui- 
centennial of Kentucky to be observed 
in 1942. 


Mr. C. C. Grassham, of the Padu- 
cah bar, was the Ist District Chairman 
for the Jackson Day dinner held in 
Louisville, January 7th. 


Two hundred attorneys and judges 
from all parts of the State attended 
the Lexington Bar Association’s din- 
ner, January 2nd, honoring the judges, 
commissioners, and clerk of the Court 
of Appeals. The speakers included 
Judge James W. Cammack, Jr., of the 
Court of Appeals; Judge Elwood 
Hamilton, of the U. S. Circuit Court 
of Appeals; Henry T. Duncan, Sr., 
of the Lexington bar; John L. Davis, 
of the Lexington bar, and Robert H. 
Hays, president of the association, 
who presided as toastmaster. 


Hon. B. T. Rountree, of the War- 
ren County bar, was elected president 
of the Kentucky Association of Com- 
monwealth Attorneys at the annual 
meeting of the association in Decem- 
ber. 


Attorney Robt. R. Friend served as 
special judge of the Leslie Circuit 
Court in November. 


Hon. Wm. E. Begley served as spe- 
cial judge in the Circuit Court at 
Prestonsburg in December. 


Mr. Harry Luedeke, of the Coving- 
ton bar, is the newly elected president 
of the Campbell County Bar Associa- 
tion and as such presided at their 
meeting February 9th. At this meet- 
ing a rule was put into force that 
there would be no set speeches. 


Mr. R. L. Vincent and Mr. Lee 
Lanter have formed a partnership for 
the practice of law under the firm 
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name of Vincent & Lanter, at George- 
town. They have opened offices in the 
Georgetown National Bank Building. 


Miss Catherine Carter, a Cincinnati 
lawyer, and Attorney Bernard D. 
Coughlin, of Maysville, were the 
speakers January 10th, at a meeting 
of the Covington Chamber of Com- 
merce. 


Attorney Anthony W. Thompson 
was elected president of the Lexing- 
ton Bar Association, January 7th. 
He addressed the Fayette County 
Junior Bar Association at Lexington, 
January 9th. 


Judge George K. Holbert, of the 
Hardin Circuit Court, was the guest 
speaker at a meeting of the Elizabeth- 
town Woman’s Club in December. 


Attorney William Hayes Wiggins, 
a native of Barlow, has opened an 
office at Mayfield for general prac- 
tice. 


There were fifty-five applicants 
for admission to the bar when the ex- 
amination was held in December. Mr. 
J. D. Mocquot, of Paducah, Mr. 
Robert Friend, of Irvine, and Mr. 
Field McLeod, of Versailles, compose 
the examining board. 


Every lawyer in his district has 
signed a request to Judge James C. 
Dedman, of Cynthiana, that he suc- 
ceed himself as judge of the Eight- 
eenth District. 


Mr. Robert H. Hays, President of 
the Lexington Bar Association, has 
returned to his practice in the Secur- 
ity Trust Company’s Building at 
Lexington, after recovery from a 
severe illness. 


At the annual election of the Lex- 
ington bar, held in the Fayette Cir- 
cuit room, on January 8th, Mr. 
Anthony Thomson was elected presi- 


dent; Ben L. Kessinger, first vice- 
president; Elmer Drake, second vice- 
president; Rufus Lisle, re-elected 
secretary, and Owen S. Lee, treas- 
urer. Mr. Thomson succeeds Robert 
H. Hays. 


Mr. Marshall McCann, of the Lex- 
ington bar, was operated on for a 
stomach ailment at Good Samaritan 
Hospital the first week in January. 
His recovery is reported as progress- 
ing. He has been removed to his 
home in Clark County. 


Mr. Willard G. Cram, formerly of 
Williamstown, and a son of Judge C. 
C. Cram, has opened an office for 
the practice of law in Los Angeles, 
California. His address is Suite 207 
Fay Building, 326 W. Third Street. 


Mr. W. E. Faulkner, of the Hazard 
bar, served as special judge of the 
Breathitt Circuit Court in November 
last. 


The following members of our 
association have died since the last 
issue of the Journal: 

Walter Pierce Lincoln, at Louis- 
ville, February Ist. 

Thomas Jefferson Hill, at Stan- 
ford, January 30th. 

LeVega Clements, at Owensboro, 
December 18th. 

James William Cammack, at Louis- 
ville, Kebruary 6th. 

Henry DeHaven Moorman, at Hot 
Springs, Arkansas, February 3rd. 

W. A. Coffey, at Columbia, Janu- 
ary 3lst. 

John Stites, at Louisville, Decem- 
ber Ist. 

Edward Hall James, at Paducah, 
January 4th. 

James S. Miller, at Richmond, Feb- 
ruary 4th. 

Bishop S. Huntsman, at Bowling 
Green, December 11th. 





Annual Meeting, March 29, 30, and 31, 1939, Kentucky Hotel, Louisville 
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